
PAYMENT PROCEDURES AGREEMENT

Relating to

ISO Scheduling Coordinator ID __________

THIS PAYMENT PROCEDURES AGREEMENT, dated for reference purposes as of _________ 1, 2001 (this "Agreement"), is by and between __________________________, a [TYPE OF ENTITY] organized under the laws of the State of _______________ ("Scheduling Coordinator"), and the California Department of Water Resources, acting solely under the authority and powers created by AB1-X, codified as Section 80000 through 80270 of the California Water Code, as amended (the "Act"), and not under its powers and responsibilities with respect to the California State Water Resources Development System (as so acting, "CDWR"), with reference to the following.

W I T N E S S E T H

WHEREAS, under the authority and powers created by the Act and as previously stated in those certain market notices, CDWR has agreed to assume financial responsibility certain real-time energy and ancillary services ("BEEP/AS") purchased by the California Independent System Operator Corporation (the "ISO"); and

WHEREAS, CDWR and the ISO have agreed to the principles set forth in the "IOU Invoicing and BEEP/AS Payment Procedures," (version 1) dated September 14, 2001, as may be amended and supplemented from time to time (as so amended and supplemented, the "Procedure"); and

WHEREAS, so as to be able to pay for BEEP/AS as provided in the Procedure, CDWR has caused those certain Instructions, dated as of ________ 1, 2001, to be delivered to the Treasurer of the State of California so as to cause the Holding Account to be established in the Department of Water Resources Electric Power Fund (the "Electric Power Fund"); and

WHEREAS, after the initial transfer of appropriate amount into the Holding Account, CDWR will cause such additional amount to be delivered to pay BEEP/AS cost with respect to each additional ISO settlement statement period; and

WHEREAS, the Scheduling Coordinator has previously consented to the release of certain confidential transaction data relating to the Supplier’s BEEP/AS by the ISO to CDWR so as to allow CDWR’s validation and verification of BEEP/AS purchase costs; and 

WHEREAS, upon validation and verification of BEEP/AS purchase costs, CDWR will cause such appropriate amount to be released from the Holding Account of the Electric Power Fund (such amount released, the “Guaranteed Amount”), all as contemplated under the Procedure; and

WHEREAS, the Scheduling Coordinator desires to enter into this Agreement so as to facilitate the implementation of the Procedure with respect to the Guaranteed Amount for such appropriate period as set forth in the Guaranteed Amount Confirmation in the form of Exhibit A attached hereto; and

NOW THEREFORE, in consideration of the foregoing, and of other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 


1.
Definition of BEEP/AS.  For purposes of the Procedure, the term "BEEP/AS" means the portion of ancillary services and real-time energy which CDWR has assumed financial responsibility in accordance with previously issued market notices, dated January 21, 2001, April 13, 2001 and May 25, 2001.  A detailed description of BEEP/AS will be prepared by CDWR and posted on its web site and, unless amended by CDWR in its sole discretion, shall refer to the items set forth in such detailed description of BEEP/AS. 


2.
Payment and Release.  Pursuant to the steps described in the Procedure, CDWR has determined the Guaranteed Amount payable to the Scheduling Coordinator.  The Guaranteed Amount relates to BEEP/AS invoiced for the period identified in the Guaranteed Amount Confirmation in the form of Exhibit A attached hereto and refers to the amount which is the lesser of (i) the Due SC amount, if any, constituting BEEP/AS or (ii) the net Due SC amount.


The Scheduling Coordinator acknowledges and agrees with CDWR that upon written acknowledgement by the Scheduling Coordinator as to the Guaranteed Amount set forth in the Guaranteed Amount Confirmation and upon CDWR's release and payment of the Guaranteed Amount from the Holding Account to the Scheduling Coordinator, CDWR has fully satisfied its financial obligations with respect to BEEP/AS invoiced for the period described in the Guaranteed Amount Confirmation.  The Scheduling Coordinator further acknowledges and agrees with CDWR that it has made appropriate arrangements with the appropriate suppliers to appropriately distribute the Guaranteed Amount.

The Scheduling Coordinator further agrees that upon payment of Guaranteed Amount from the Holding Account with respect to the appropriate period set forth in the Guaranteed Amount Confirmation, the Scheduling Coordinator will release CDWR's successors, officers, agents, attorneys, assigns, employees and insurers fully from any and all actions, causes of actions, suits, claims, liens, demands, damages, controversies and liabilities of any kind whatsoever (upon any legal or equitable theory, whether contractual, common law, statutory, or otherwise), whether known or unknown, suspected or unsuspected, anticipated or unanticipated, which they now have, ever had or hereafter may have or claim to have against the other, which were alleged or could have been alleged, are or may be based in whole or in part upon, or do or may arise out of, or are or may be related to or in any way connected with BEEP/AS invoiced during the period described in the notice in the form of Exhibit A attached hereto.

It is the intention of the parties that the foregoing release shall be a final accord and satisfaction and release of all of the parties’ claims, demands and contentions relating to BEEP/AS invoiced during the appropriate period.  The parties recognize and execute this Agreement with full knowledge that circumstances and facts may be discovered in the future which relate to the subject of this Agreement, which circumstances and facts are not known presently and which, if known, might have affected their willingness to enter this Agreement.  Despite this potential, the parties agree that this Agreement applies with equal force to any claims based upon such circumstances or facts and specifically waive any rights which might otherwise arise under Civil Code section 1542, which provides as follows:

A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of executing the release, which if known by him must have materially affected his settlement with the debtor.

This Agreement is intended additionally to waive any rights substantially similar in effect to Civil Code section 1542.


3.
Re-Runs and Refunds.  In the event that a settlement statement re-run is performed by the ISO with respect to any period, the parties agree that the Procedure will be performed based on the amounts shown in the next settlement statement issued by the ISO following the settlement statement re-run as currently contemplated in the ISO tariff.  In the event that the provisions related to settlement statement re-run is amended or supplemented so as to revise the ISO tariff provisions related to settlement statement re-runs and such changes materially affect the provisions of this Agreement, the parties agree to enter good faith negotiations as soon as practicable to modify this Agreement to account for such changes, attempting in all events to restore or maintain for each party as nearly as possible, its respective rights and obligations and benefits under this Agreement.  


The parties further agree that the FERC refunding procedure may alter or modify the BEEP/AS costs and reduce the Guaranteed Amount payable under the Procedure.  In such event, the parties further agree to enter good faith negotiations as soon as practicable to modify this Agreement to account for such changes, attempting in all events to restore or maintain for each party as nearly as possible, its respective rights and obligations and benefits under this Agreement.  

In the event that the parties cannot agree upon mutually acceptable modifications to this Agreement in light of the changes to the ISO tariff or due to FERC refunding proceedings, as appropriate, then, subject to Paragraph 5 below, the parties shall have all rights available under law or equity.


4.
Transfer of Accounts Receivables on the ISO's Settlement Records.  As stated in the Procedure, the Scheduling Coordinator agrees to transfer to CDWR the amount of accounts receivables shown on the ISO records equal to the Guaranteed Amount for the appropriate period.  The Scheduling Coordinator acknowledges that the transfer of accounts receivables is a condition precedent to the release of the Guaranteed Amount from the Holding Account.  Accordingly, upon CDWR’s determination of the Guaranteed Amount for each appropriate period referred to in the Guaranteed Amount Confirmation, the execution and delivery of such notice to CDWR by the Scheduling Coordinator will evidence such party’s consent to the transfer of accounts receivable with respect to each period to which the Guaranteed Amount relates. 

The Scheduling Coordinator acknowledges that a copy of this Agreement, together with all copies of the Guaranteed Amount Confirmations will be provided to the ISO and hereby further instruct the ISO to cause the appropriate amount of accounts receivables related to the Guaranteed Amount for the appropriate period be transferred to CDWR, all as contemplated under the Procedure.

5.
Governing Laws.  This Agreement shall be governed by and construed in accordance with the laws of the State of California, without regard to any conflict of laws principles.  The parties hereto consent to the jurisdiction of the courts of the State of California in all matters pertaining to this Agreement.  

6.
Dispute Resolution.  A party may, in good faith, dispute the correctness of the Guaranteed Amount calculated by CDWR for any period or adjust such Guaranteed Amount for any arithmetic or computational error within twelve (12) months of the payment date from the Holding Account; provided that if the error is traceable to an error or adjustment in charges assessed by the ISO, then in order for an adjustment to the Guaranteed Amount payable pursuant to this Agreement to be recognized and to affect the payment obligations of the Parties hereunder, the Party seeking the adjustment must bring the error to the attention of the ISO and CDWR no later than five (5) Business Days before expiration of the time period during which the Scheduling Coordinator may dispute the charge with the ISO.  In the event that such dispute shall cause an adjustment in the invoice or the Guaranteed Amount, the parties agree that such adjustments shall be accounted for in the immediately succeeding invoice period.  

In the event the Guaranteed Amount calculated by CDWR is disputed with CDWR, any such dispute shall be in writing and shall state the basis for the dispute or adjustment.  Payment of the disputed amount shall not be required until the dispute is resolved.  Upon resolution of the dispute, any required payment shall be through the application of the Procedure in the immediately succeeding invoice.  Inadvertent overpayments shall be returned upon request to CDWR or deducted by CDWR from subsequent Guaranteed Amount payments.  

Both Parties understand and appreciate that their long term mutual interests will be best served by affecting a rapid and fair resolution of any claims or disputes which may arise under this Agreement.  Therefore, the parties agree to use their best efforts to resolve all such disputes as rapidly as possible on a fair and equitable basis.  Toward this end both Parties agree to develop and follow a process of presenting, rapidly assessing, and settling claims and other disputes on a fair and equitable basis.  This process shall consist of (1) presentation of the claim by the claiming party in writing, with supporting documentation, if any, and a specification of the amounts due which if provided by the other party would resolve the claiming party's claim; (2) response by the other party to the claiming party's written presentation of its claim, in writing, accepting, rejecting or setting forth a counter proposal to the claiming party's claim, along with any written explanation or supporting documentation the other party elects to provide, which is to be delivered within ten (10) business days of receipt of the claiming party's presentation of its claim; and (3) a meeting of the parties' representatives with knowledge and authority to resolve the dispute within ten (10) business days of receipt by the claiming party of the other party's written response.  

If any dispute or claim arising under this Agreement cannot be readily resolved by the parties pursuant to the process referenced in this Paragraph 6, then subject to Paragraph 5, the parties shall have all rights available under law or equity.

7.
Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, but all of which shall constitute one and the same agreement.


8.
Notices.  All notices required or authorized to be given to CDWR or the Scheduling Coordinator pursuant to this Agreement shall be in writing and shall be hand delivered, sent by facsimile transmission, or sent by first-class mail (postage prepaid), to the following addresses or to such other addresses as may from time to time be furnished to the parties, effective upon the receipt of notice thereof.

to CDWR:




California Department of Water Resources,




California Energy Resources Scheduling




3310 El Camino Avenue




Sacramento, California  95821




Attention:  







Telephone:  (916) _________




Facsimile:   (916) _________



2.
to the Scheduling Coordinator:




Attention:






Telephone:  




Facsimile:




Wiring Instructions:

9.
Effective Date.  This Agreement will become effective upon its execution by the parties hereto. 

[remainder of this page intentionally left blank]



IN WITNESS WHEREOF, the California Department of Water Resources has delivered this Agreement to the Scheduling Coordinator, and the Scheduling Coordinator has acknowledged receipt of the same and acceptance of its duties hereunder as of the day and year first above written.

CALIFORNIA DEPARTMENT OF WATER RESOURCES, acting solely under the authority and powers created by AB1-X and not under its powers and responsibilities with respect to the California State Water Resources Development System

By:______________________________

Name: 

Title:

Accepted By:

[Scheduling Coordinator]
By:_______________________________



Authorized Signatory 

EXHIBIT A

FORM OF GUARANTEED AMOUNT CONFIRMATION

Treasurer of the State of California,

as Escrow Agent 



Re:  Guaranteed Amount for ISO Scheduling Coordinator ID ___________


As set forth in Section 1.2 of those Instructions, dated as of ______ 1, 2001 (the “Instructions”), CDWR hereby notifies the Treasurer of the State of California, as escrow agent thereunder, that CDWR has verified BEEP/AS purchase costs with respect to the ISO Scheduling Coordinator identified above for the following period and has determined that the Guaranteed Amount for the following period is as shown below:


Period




Guaranteed Amount



CDWR hereby instructs that the Escrow Agent pay from the Holding Account the amount shown above to the Scheduling Coordinator as identified below:


ISO Scheduling Coordinator ID:


Address:


Wiring Instructions:


This notice has been prepared in accordance with the Payment Procedures Agreement, dated as of ________, 2001.  All capitalized terms used but not defined in this Notice shall have the meanings set forth in the Instructions.

Date:
CALIFORNIA DEPARTMENT OF WATER RESOURCES, acting solely under the authority and powers created by AB1-X and not under its powers and responsibilities with respect to the California State Water Resources Development System

By:




Name:

Title:

Accepted by:

[Scheduling Coordinator]

By:






Name:

Title:

Date:
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