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@ @ : Michelle Gettinger e
” ’ Pinnacle West Marketing & Trading
P. Q. Box 53999, M/S 9842 ’
Phoenix, Arizona 85072-3999

PINNACLEIWEST Telepharie: (602) 250-2701

Facsimile: {602) 250-3719

May 3, 2001
CONFIDENTIAL

Ta:  California Department of Waler Resources

The following terms and conditions shall gavern the verbal agresment of May 1, 2001, betwesn Dick
Ferreira, on behalf of Califarnia Department of Water Resources ("COWR"), and Michelle Getlinger, an
behalf of Pinnacle West Capital Corporation (“FWMT™), whersby CDWR agreed to purchase and reczive
and PWMT agreed to sall and deliver erexy-as follows: ’

Seller: Pinnacle West Gapital Corporation | Buyer: _ * California Dept of Water Resources
400 N. 5" Street, WS 9842 : 1416 9th Strest
Phcenix, Arizona 85004 Sacramento, CA 95814
Caonfirm _ Confirm L
Administrator: Lisa Williams Administrator;  Psle Garris
(602) 250-3532 {phone) (916) 574-2694 (phons)
(602) 371-5258 (fax) (916) 574-2782 (fax)
Preschedule: (602) 260-45811 Preschedule: (916) 574-2768
Real Time: (602) 250-3585 Real Time: (916) 574-2716
Quantjty (MW/hr.): 100 Megawatts Quantity (MWh}: 120,800 MWh

Prica ($/IMWh):- Type of energy:  Firm (w/ Lquidatad Damages)
05/03/01 - 05/31/01 $ 115.00/Mwh ]
06/01/01 — 06/30/01 $ 145.00/MWh
07/01/01 — 08/30/01 $ 185.00/MWh

Start date: - May 3, 2001 End date: Septamber-3C, 2001
Déy(s) of wesk: Monday through Saturday, MHours: H. E. 2300-0600 Pacific Prévalling
- including Sundays a3d Time ("PPT").
NERC holidays.
Dellvery Point: SP15 or other mutually agreed upon delivery point(s).
Transmisslon Contingencies: None Generation Contingencies: None

Enabling Agreement: CBWR and PWMT anter into this transaction pursuant to and in accordancs with
the WSPR Agresment and Service Schedule C (SSC) of the WSPP Agresment, to which CDWR and
PWMT ara parties. Terms ussd but not defined hersin shall hava the meanings ascribed fo them in the
WSPP Agreement.

Additional Tsrms: Per attached.
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Additional Terms

Scheduling:  Preschedules shall be exchanged for all deliveries of energy, inciudidg

identifications of receiving and generating contral areas under this Confirmation Agresment by 11:00 a.m.
Pacific Prevailing Time on the last work day obsarved by both Parties prior to the scheduled date of
delivery. Intarchange scheduiing shall be conducted in accordance with Wastarn Systems Power Pool

(WSPP) Operating Procadura No, 1.
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Special Provisions:

PWMT shall supply firm ensrgy in accordance with WSPP Service Schedule C utilizing

availabls generation or purchased power resources at the peint of defivery. If, in arder fo
maintain firm energy deliverles, PWMT is required 1o obtaln zdditional generation of transmission
resources, PWMT shall absorb all additional costs Incurred, Including any charges for genaration,
transmission or ancillary services.

Payments. Sections 2 of the WSPP Agreement is hereby dsleted in Its entirety and the
following is inserted in lieu thersof:

8.1 The accounling and bllling period for transactions under Service Schadules to
the Agreement shall be seven (7) calendar days, uniess otherwise specified and mutoaily
agreed to through 2 Confirmation Agreement. Bills sent to any Party shall be sent to the
appropriate billing address as set forth in Section 3 of this Confirmation Agresment.

9.2 Payments for amounts billed under Service Schedules hereto shall be paid so
that such payments are received, by wire transfer, in immediately avallable funds, by the
Party 1o be paid on the second (2) calendar day after receipt of the bill. Payment shall be
made at the location designated In Section 3 of this Confirmation Agresmant. Payment

-shall be considered recsived when payment is recelved by the Party to which Payment is

due st the location designatad by that Party.

83 If on any day both Parties are required to pay an amount on the payment due
date in the same month for transactions under the WSPP Agresment or a Confirmation
Agreement, then such amounts with respect to each Party will be aggregated and the
Parties will dischargs thelr obligations to pay through netting, in which case the Party
owing the greater aggregats amount will pay to the other Party the difference between
the amounts owed. Each Party reserves io itsalf all rights, set-offs, counterclaims and

-othar remedies and/or dzfenses to which it is or may bs antitied, arising from or out of the

WSPF Agreement. All outstanding payments between the Parties which are to be petted
for transactions under the WSPP Agreement shall be offset against each other ar set off
or recouped therefrom,
-

8.4 Interest rate to be charged on amounts past due shall be the rate per annum
published from time to time In the Wall Strest Journal undar "Money Rates” as the “Prime
Rate” (ar If such rate Is no longer pubilshed by such entty, a successor or comparable
rale agreed to by the parties) plus two percent {(2%) per annum, Interest at this rate shall
gccrus and compound daily based on a 360-day year. Iinterest shall- accrue from and
Including the due date of the payment until, but excluding, the date payment is made.

8.5 In case any portion of any bill is in disputs, the entire bill shall bs paid when due.
Any sxcess amount of bills which, through inadvertant errors or as a resuit of a dispuis,
may have been overpaid shell be retumed by the owing Party within two (2) calendar
days upon determinatien<¥ the comrect amount, with interest accrued, or the maximum
Interest rate permitted by law, if any, whichever is less, proraiad by days from the date of
overpayment to the dats of refund. The Parties shall have no rights to dispute the

accuracy of any bill or payment after 2 period of two (2) years from the date on which the -

first bill was delivered for a specific transaction.

8.8 If a Party's records reveal that a bill was not deliverad for & spacific transaction,
then the Party may deliver o the appropriate Party a bill within twe (2) years from the
date on which the bill would have heen delivered under Saction 8.1 of this Agresment.

”



97 Each Party, or any third party representative of a Party, shall kesp complete and
accurate records, and shall maintain such data as may be necessary for the purpose of
asceriaining the accuracy of all relevant date, sstimates, or statements of charges
submitted hareunder for a period of two (2) years from the date the first bill was defivered
for a specific ransaction complsted under this Agreement. Within a two (2) year period
from the date the first bill was defivered under this Agreement, any Party to that
transaction may request in writing coples of the records of the ather Party for thet
transaction to the extent reasonably necessary to verify the accuracy of any statement or
charge. Tha Parly from which documents or Gata has been requested shall cooperate in
providing the documaents and dats within a reasonable fime period.

2.3 Uncontroliable Forces, Section 10 of the WSPP Agresment is hereby modified fo
include the following:

If the Claiming Party is @ Governmental Entity or Public Powsr Systern, Uncontrollable
Forces doss not include any action taken by the Governmental Entity or Public Power
- System in its governmental capacity. .

2.4 Creditworthipess, oSextian 27 of the WSPP Agreement shall not be applicable o
gither Party for this Confirmation Agreement. .

2.5 Termination Without Recaurse. in addition to any other termination rights provided in the
WSPP Agreement, PWMT shall have ths right, but nat the obligation, o terminate this transaction
without recourse against COWR for any Termination Paymsnt or other costs and without any
further obllgstion or flability of either PWMT or CDWR, upon the occurrence of either of the
following: : : : :

 {a) CDWR fails, on ar before July 1, 2001, (i) to issue the Bonds, or (i) to abtain an
underlying rating on the Bonds (without regard 1o credit enhancements) of Baa or better
by Moody's or BBB- ar beiter by S&P; or

(b) COWR fails to maintain at least one of said ratings at any time thereafter and
such failure continues for 30 or more consecufive days. If CDWR dstermines for any
reason not 1o rely on the Bonds, including, but not limited to, any determination nat to
Issus the Bonds, and CDWR gives PWMT written notice of such defermination on or
befors July 1, 2001, the foregoing sentence shall not apply and instead, in addition ta any
other termination rights herein, PWMT shall have the right, but not the obligation,
terminate this transaction without recourse against COWR for any Termination Payment
or other costs and without any further obligation or liability of sither PWMT or COWR,
upan the occurrencs of sither of the fallowing: (a) COWR's failure, on or before July 1,
- 2001, to obtain a rating based on the abllity of the Deparfrent of Water Resources
Electric Power Fund (the “Fund") to pay its obligations under the Agreement of Baa3 or
better by Moody's, or BBB-~ or bettar by S&P, or (b) COWR's failure to maintain at (east
ong of said ratings thereaftsr and such failure cantinues far 30 or more consecurive days.

2.6 Suspension of Performance.  Notwithstanding any oiher provision of the WSPP
Agreement, if (a) an Event of Default or (b) a potential Event of Default shell have occurred and
be continuing, the Nan-Defaulting Party, upon written notice to the Defaulting Party, shall have
- the right (i) to suspend performance under any or all transactions: provided, however, in no event
shall any such suspension confinue for longer than ten (10) Business Days with respect to any

single transaction uniess an sarly tsrmination date shall have besn declared and notice thereaf .

given, and {If) to the extent an Event of Defauit shall have occurred and be continuing to exercise
any remedy available at faw or in equity.

27 Dispute Resciution. Section 34 of the WSFP Agresment shall be deletad in its
entiraty and the following in Insertad In lisu thereaf: ’ '

34.1 . Alternative Dispute Resolution. All disputes arising under the WSPP Agreement
are subject to the provisions of thig Article 34. o
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342  Arbiirstion,  Any disputes between the Parties and/or thelr respsctive
representatives involving or arlsing under claim, counterclaim, demand, cause of action,
dispute, and/or controversy refating 1o the terms of this Gonfirmation Agreement, or the
breach thereof (collectively “Claims”), shall be submitted to binding arbitration, whether
such Claims sound in contract, tort or otherwise, The arbiration shall be conducted in
accordance with the rules of arbitration of the Federal Arbitration Act and, 1o the extent
an issue Is not addressed by the federal (aw on arbitration, by the then-prevailing
Commercial Arbitration Rules of the American Arbitration Association *AAA™). The
validity, construction, and interpratation of this agreement to arbitrate and all related
procadural aspscts of thegrbitration conductad pursuant hersto shall be dscided by the
arbitrators. Submission shall be made upon the request of sither Party. Thsre shall be
Ihree (3) arbitrators. Both the claimant and the respondent shall appoint one (1)
arbitrator within twanty (20) days of receipt by the respondent of service of the natice of
arbitration, The two (2) arbitrators so appainied shall select the third arbitrator, the
chairperson, of the tribunal within twenty (20) days thereafizr. The third arbitrator shall
be a person who has over sight (8) years of experisnce in energy-related transactions
and none of the arbilrators shall have been previously amployed by either Party or have
any dirsct interast in either Rarty or the subject mattsr of the arbivation. The chairpsrson
shall be bound io schedule and hear the dispute within six (6) maoniths after his/her
appaintment and shall render the panel's decislon within thirty (30) calendar days aftsr
the hearing cancludes. It is agresd that the arbitrators shall have no authority (o award

_consequential, trebls, exemplary, or punitive damages of any tfype or kind regardlsss of

whather such damages may be availabie under any.law-ar right, with the Parties hereby
affirmatively walving their rights, if any, to recover or claim such damages. The
compensation and any costs and expenses of the arbitrators shafl be borme eqgually by
the parties. Any arbitration proceedings, decision or award rendered hersunder and ihe
validity, effect and interpretation of this arbitration provision shall be governed by the
Federal Arbitration Act, 8 U.S.C. §§ 1 et seq. The arbitration shall take place at a neutral
venus to be determined by the arbitraters, The award shall be final and binding on the
Parties and judgmsnt upon any award may be entered in any court of competent
jurisdiction,

343  Confidentisiity. <Fhe arbiiration proceedings conducted pursuant fo this
Confirmation Agreement shall be confidential. Neither Party shall disclose or parmit the
disclosure of any information about the evidence adducsd or the documents produced by
the other Party in the arbitration proceedings or about the existence, contents or results
of the arbitration award without the prior written consent of such other Party sxcept as

required In the course of a Judicial, reguiatory or arbltration procesding, as may be

requested or required by & governmental autharity or as requirsd for the snfarcement of
an arbitralion awsrd. Before meking any disclosure permitted by the preceding
senfence, the Party intending (o make such disclosure shall give the other Party
reasonable written notice of the intended disclosure and afford the other Party &
reasanabls opportunity to protact its interests.

Addlfjonal Representations and Warranties, ‘ Sectlon 37 of the WSPP Agresment is

hereby modified to include the following paragraphs:

Further and with respect to a Party that is a Governmental Entity or Public Power
System, such Governmantal Entity or Public Power System rapresenis and warrants to
the other Party continuing throughout the term of this Confirmation Agreament as foilows:
(1) all acts necessary io the valid execution, delivery and performance af this Confirmation
Agreemsnt, including without fimiation, compelitive bidding, public notice, siection,
referendum, prior appropriation or other required procedures has or will be taken and
performed as required under the Act and the Public Power System’s ordinances, bylaws
or other ragulations, (if) all persons making up the governing body of Governmental Entity
or Pubfic Power Systarfi 27 the duly slected or appointed incumbents in thair positions .
and hold such positions in good standing In accordance with the Act and other applicable
law, (iii) entry into and performance of this Canfirmation Agreement by Governmental
Entity or Public Power System are for 8 proper public purpose within the meaning of the
Act and all other relevant constitutional, organic or other governing documents and
applicabls law, (iv) the tarm of this Confirmation Agresment does not extend heyand any
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applicabie limitation imposed by the Act ar ather ralevant constitutional, organic or other
governing documents and applicable law, (V) the Public Power System's obligations to
make payments hereunder are unsubordinated obligations and such payments are (a)
operating and maintenance costs (or similar designation} which enjoy first priority of
payment at all imes under any and all bond ordinances or indenfures to which It is a
party, the Act and all other relevant constitutional, organic or other goveming documents
and applicable law or (b) otherwise not subject to any prior clalm under any and all bond
ordinances or indentures w which it is 2 party, the Act and all othsr relevant
constitutional, organic or other governing documents and applicable law and are
available withaut fimitation or deduction 1o satisfy all Governmental Entity or Public Power
System' obligations hereunder and under this transaction or (c) are to be made solely
from a Special Fund, (vi) entry into and performance of this Confirmation Agreement by
the Governmental Entity or Public Power System will not advarssly affect the sxclusion
from gross income for federal Incame tax purposes of interast on any obligation of
Governmental Entity or Publlc Power System otherwise entitied to such exclusion. and
(vii) obligations to maks payments hersunder do not constiute any kind of indebtedness
- of Governmental Entity or Public Power System or create any kind of lien an, or security
interest in, any property or revenuss of Governmental Entity or Public Power System
which, in either cass, Is proscribed by any provision of the Act or any other relevant
coristitutional, organic or other governing documsnts and applicabls iaw, any order or
judgment of any court or other agency of government appllcable to It or its assets, or any
contraciual restrction bénqg;\g en or affecting it or any of l{s assets.

Public Power System's Deliveries. On the Effective Dats and as a condition fo the
obligations of the othar Party undsr this Confirmation Agresment, Governmental Entity or
Public Power System shall provide the other Party -hereto (i) certified copies of all
- ordinances, resolutions, public nofices and other documents evidencing the necessary
authorizations with respect to the execution, delivery and performance by Govemmenta!
Entity or Public Power System of this Confirmation Agreement and (i) an opinion of
counse!l for Governmental Entity or Public Power System, in form and substance
reasonably satisfactory to the other Parly, regarding the validity, binding effect and
snforceability of this Confimation Agreement against Govemmental Entity or Public
Power System in respect of the Act and all other relevant constitutional organic or other
governing documents and applicable law. '

No immunity Claim. Govemmental ‘Entity or Public Power System warrants and
covenants that with respect fo Its contraciual obligations hereunder and performance

thersof, it will not claim immunity an the grounds of soversignty or similar grounds with -

respect to itself or its revenues or assets from (g) suit, (b) jurisdiction of court (inciuding a
court located outside the jurisdiction of its organization), (c) refisf by way of Injunction,
order for specific performance or recavery of property, (d) attachment of assets, or {e)
executlon or enforcement of any judgment.

Governmental Entity or Public Powsr Svstem Security,. With respect to each this
transaction, Governmegtal,Entity. ar Public Power System shall sither (i) have created
and set aside a Special Fund or (i) upon exscution of this Confirmation Agreement and
prior 1o the commeancement of- sach subsequent flscal ysar of Governmental Entity or
Public Power System during any dellvery period, have ohtained all necessary budgetary
approvals and certifications for payment of all of its abligations under this Confirmation
Agresment for such fiscal year, any breach of this provision shall be deemed o have
arisan during a fiscal period of Governmental Entity or Public Power System for which
budgstary approval or certification of its obligations under this Confirmation Agreement is
in effsct and, notwithstanding anything to the contrary, an sarly termination date shall
automnatically and without further notice occur hereunder as of such date wherein
Gavernmental Entity or Public Power System shall be treated as the Defaulting Party.
Governmental Entity or Public Power System shall have allocated to the Special Fund or
its general funds & revenue base that is edequate fo cover Public Powar System's
payment obligations hersunder throughout the entire defivery period.

[T Slw]
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3. Bllling and Payment: Monthly billings and payment shall be in accordance with Section 8 o
the WSPP Agresment. Billings and payment shall be sant to: ' .

Pinnacie West Capital Corporation California Dept of Water Resources
Attention: Cash Management, Statlon 9996  Attention: Peter Ganis:

P. O. Box §38920 1416 8th Street
" Phoenix, AZ 85072-3920 Sacramento, CA 95814

Wire information:

PWMT Contract Nc¢.62528 shall be included on all correspondence or Invoices in reference to this
Confirmation Agreement.

If the abave accurately reflacts the terms and conditions of the agresment betwesn COWR and PWMT on
May 1, 2001, please sign a copy of this Confirmation Agresment and return it via fax to the PWMT
Confirm Administrator listed above. -— .

Pinnacle West Gepital Comporation
Signatum:’A_Q:’ # l-lv»»’"‘/;\&%

Print Name: _David A. Hansen
Tile: Di Pi ting &
Date:
Q<O
Bulk Power
Contracts
Departmient
By (1A




PWHWT Contract No. 02529

‘@f‘@" o= Mrichelle Geitinger

Pinnacle West Marketing & Trading
P. 0. Box 5399¢, M/S 9842

-+ . Phoenlix, Arizona 85072-3289
PI }'\‘\JAC LE ‘EVEST Telsphone: (602) 250-2701
DAPITAL CAORPOTATTTN : Facsimile: (602) 250-3712

May 3, 2001
CONFIDENTIAL :

To: California Department of Water Resources

The following terms and condltions shall govern the verbal agreement of May 2, 2001, between Dick
Ferraira, on behalf of California Depariment of Water Resources (“GDWR®), and Michelle Gettinger, dn
behalf of Pinnacie West Capital Corporation ("PWMT™), whereby COWR agreed to purchase and receive
and PWMT agreed to sell and deliver energy as follows: ,

Seller: Pinnacle Wsst Capital Carparation Buyer: California Dapt of Water Resources
400 N. 5" Strest, M/S 9842 14186 Sth Strest
Phoenlx, Arizonz 88004 Sacramento, CA 85814
Confirm .| Confirm
Administrator: Lisa Williams Administrator; ~ Pste Garris
(602) 250-3532 (phege) . (916)574-2894 (phone)
_ (602) 371-5256 (fax) (916) 574-2782 (fax)
Prsschaduls: (602) 250-4511 Preschedule:  (916) 574-2768
Real Time: (602) 250-3585 Raal Time: (16) 574-2716
Quantity (MWrhr.): Maximum of 125 MW Quantity (MWh): 137,740 MWh
06/01/01 — 06/16/01 H.E. G700 - 2200 125. MW
06/18/01 — 06/30/01  H.E. 0700 - 1300 125 MW
H.E. 1400 — 1400 75 MW
H.E. 1500 — 1800 50 MW
H.E. 1900 - 1800 75 MW
H.E. 2000 - 2200 125 MW
- 07/02/01 — 09/14/01 H.E. 0700 ~ 1300 80 MW
H.E. 1400 - 1300 40 MW
H.E. 2000 - 2200 30 MW
08/15/01 - 08/298/01 H.E. 0700 - 2200 o a0 MW
Price ($/NiWh): $ 156.75/MWh. Type of energy:  Firm (w/ Liquidated Damages)

CDWR shall pay PWMT the following monthly capacity payments. Payments are due three (3) Business
.Days prior to the first of sach month idegfifigd below:

June 2001 $ 3,125,000 August 2001 , § 3,150,000
July 2001 $ 3,150,000 Septembar 2001 $ 3,150,000
Start data: June 1, 2001 L . End date: Septamber 30, 2001
Day(s) of week: Monday through Saturday, Haurs: H. E. (ses above) is In Pacific
exciuding Sundays and : Prevailing Time (“PPT").
NERC holidays.
Delivery Paint: SP1S or ather mutually agreed upon delivery polnt(s).
Transmission Contingencies: None Generation Caontingsncies: Nene

" Enabling Agreement: CDWR and PWMT entar into this transaction pursuant o and In accordance with
the WSPP Agreemant and Sarvice Schadule C (SSC) of the WSPP Agrsement, 1o which COWR and
PWMT are parties. Terms used but nat defined hersin shall have the meanings ascribed to them in the
- WSPP Agreement

Additional Terms: Per attached.
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Additional Terms

1. Scheduling:  Prescheduies shall be exchanged for all dellveriss of energy, including
identifications of receiving and generating cantrol areas undar this Confirmation Agrsement by 11:00 a.m.
Pacific Prevailing Time on the last work day cbserved by bath Parties prior to the schedulsd date of
delivery. Interchange scheduling shall be conductad in accordance with Western Systams Power Pool
{WSPP) Operating Procedura No. 1. '

2. Special Provisions:

2.1 PWMT shall supply firm ensrgy in accordance with WSPP Service Scheduls C utilizing
available genaration or purchasad power resources at the point of delivery. i, in order to
maintsin firm energy deliveries, PWMT is required to obtain additicnal genaration or transmission
resources, PWMT shall absorb all aaditional costs incurred, Including any charges for generation,
tfransmission or anciliary services~

2.2 Payments. Sections 9 of the WSPP Agreement is heraby deleted in its entirety and the
following is inserted in lieu thersof; _

8.1 The accounting and hilling perlod far transactions under Service Schedules 1o
ths Agreement shall be seven {7) calendar days, unless otherwlse specified and mutualty
agreed to through 2 Confirmation Agresment. Bllls sent to any Party shall be sent o the
appropriate billing address as set forth in Section 3 of this Confirmation Agreement, '

9.2 Payments for amounts bilied under Sarvice Schadules hereto shall be paid so
that such payments are recelved, by wire transfer, in immediately. available funds, by the
Party to be paid on the second (2) calendar day after receipt of the bill. Payment shall be
made at the location designated in Section 3 of this Confirmation Agresmeni. Payment
shall be considered recelved when payment Is recelved by the Party to which Payment is
due at the location designated by that Party, . -

23 Iif on any day both Parties are required to pay an amount on the payment due
date in the same month for transactions undar the WSPP Agreement or a Caonfirmation
Agreement, then such amounis with respect to each Party will be aggregated and the
Parties will discharge their obligations to pay through netiing, in which case the Party
owing the greater aggrsgate amount will pay fo the other Party the difference betwesn
the amounts owed. Each Party reserves to fiself all rights, sst-offs, counterclaims and
ather remedies and/or Geféhses to which it is or may be entitled, arising from or out of the
WSPP Agreement, All outstanding payments between the Parties which are io be netteg
far transactions under the WSPP Agresment shall be offset against each other ar sat off
or recouped thersfrom.

8.4 Interest rate to bs charged on amounts past due shall be the rate per annum
published from time 1o time in the Wall Stree{ Journal under “Money Rates" as the "Prime
Rats™ (or if such rate is no longer published by such entity, & successor or comparable
rate agreed 1 by the partles) pius two percant (2%) par annum. |nterest at this rate shall
accrue and compound dally based on a 380-day year, Interest shall accrue from and
including the due date of the payment until, but excluding, the date payment is made.

8.5 In case any portion of any bill is in dispute, the entire bill shall be paid when due.
Any excess amount of bills which, through inagvertent errors or as a result of 2 dispute,
may have been overpaid shall be returned by the owing Party within two (2) calsndar
days upon determination of the carrect amount, with interest accrued, ar the maximum
interest rate permitted by law, if any, whichever is |ess, prorated by days from the date of
overpayment to the date of refund. The Parties shall have no rights to dispute the
accuracy of any bill or payment after a period of two (2) years from the date on which the
: first bill waa deliversd for 8 spacific transaction. '

8.6 If a Party’s records reveal that g bill was not defiversed for a specific transaction,
then the Party may deliver to the appropriate Party & bill within two (2) years from the
date on which the bill wBuf®have been dslivered under Section 8.1 of this Agresmaent.
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8.7 Each Party, or any third'party representative of a Party, shall keep complele and
accurats records, and shall maintain such data as may be necessary for the purpose af
ascertaining the accuracy af all relevant deta, estimates, or siastements of charges
submitted hereunder for a period of two (2) years from the date the first bill was delivered
for & specific transacties esmplsted under this Agresment. Within a two (2) year period
from the date the first bill was delivered under this Agrsement, any Party to that
transaction may request in writing copies of the records of the other Party for that
transaction to the extent reasonably nscessary to verify the accuracy of any statement or
charge. The Party from which documents or data has been requested shall cooperate in
providing the documents and data within a reasonable time period.

23 Uncontroliable Forces. Section 10 of the WSPP Agresment is hereby madifisd to
include the following:

If the Claiming Party is 2 Governmental -Entity or Public Power System, Uncontroliable
Forces does not includs any. action taken by the Governmental Entity or Public Power
System in its governmental capacity.

24 Creditwarthiness, Section 27 of the WSPP Agreement shall not be applicable to
sither Party for this Confirmation Agresment.

2.5 Termination Without Recourse. in addition to any ather termination rights provided in the
WSPP Agreement, PWMT shall have the right, but not the obligatian, to terminate this transaction
without recourse against CDWR for any Termination Payment or other costs and withaut any
further obligation or liabifity of sither PWMT or CDWR, upen the occurrence of sither of the
following: ' :

(&) COWR fails, oreorbefors July 1, 2001, (i) to issue the Bonds, or (i'i) to obtain an
underlying rating on the Bonds {withaut regard to credit enhancements) of Baa3 or befter
by Moedy's or BBB- or bstter by S&P; ar . '

{t) CDWR falls to maintain at lsast one of said ratings at any time thereafter and
such fallure confinues for 30 or mora consecutive days. |f COWR determines for any
reagon not o rely.on the Bonds, including, but not limited to, any determination not 1o
issue the Bonds, and COWR gives PWNT written notice of such determination on or
before July 1, 2001, the foregoing sentence shall not apply and instead, in addition o any
ather termination rights herein, PWMT shall havs the right, but not the abligation, to
terminate this transaction without recourse against COWR for any Termination Payment
or ather costs and without any further obligation or liability of either PWMT or COWR,
upon the occurrence of efther of the following: (a) COWR's failure, on or before July 1,
2001, to obtain a rating based on the ability of the Depariment of Walsr Resources
- Electric Power Fund fthe “Fund™) to pay Its obligations under the Agrsement of Baa3 or
better by Moody's, or BBB- or befter by S&P, or (b) CDWR's failure to maintain at least
ane of sald ratings thereafter and such fallure continues for 30 or mors consecutive days.

2.8 Suspension of Performance. Notwithstanding any other provision of the WSPP
Agreement, If (a) an Event of Default or (b) 2 potential Event of Default shall have occurred and
be continuing, the Non-Defaulting Party, upon wriiten notice to the Defaulting Party, shall have
the right (i) to suspend performance under any or all transactions; provided, howsver, in no event
shall any such suspension cantinue for longer than ten {10) Business Days with respect to any
single transactfion unless an ea?lﬁerminaticn date shall have beaen declared and notice thersof
_given, and (ji) lo the extent an Event of Default shall have occurred and be continuing fo exercise
any remedy available at law or in sqguity.

2.7 Dispute Resolution. Section 34 of the WSPP Agreemant shall be deleted in its entirety and
the following in inserted in lieu thersof: ' '

341 Alternative Dispute Resolution. All disputes arising under the WSPP Agreement
are subject to the provisians of this Ariicle 34 '

34.2  Arbitration.  Any disputes between the Partles andfor their respective
representatives involving or arising under claim, countsrcialm, demand, causs of action,
dispuie. and/or controvarsv ralating to the terms of this Corfirmation Agreement. or the
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breach thereof (collectively “Claims™), shall be submitted to binding arbitration, whether
such Claims sound in contract, tort or otherwise, The arbitration shall be conducted in
accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent
an issue ls not addressed by the federal law an arbitration, by the then-pravailing
Cemmercial Arbitration Rules of the American Arbitration Association (“AAA™. The
validity, construction, and interpretation of this agreement to arbilrate and zll related
procedural aspects of the arbitration conducted pursuant hersto shall be decided by the
arbitrators. Submission shall be mads upon the request of sithsr Party. There shall be

three (3) arbitrators.  Both the claimant znd the respendent shall appaint one (1)

arbitratar within twenty (20) days of receipt by the respondent of service of the notice of
arpitration. The two (2) arbifrators so appointed shall select the third arbitrator, the
chairperson, of the fribunal within twenty (20) days thereafter. The third arbitrator shall
be a persan who has ovar sight (B) years of expsrience in energy-related transactions
and none of the arbitrators shall have been previously smployad by aither Party or have
any direct intersst in either Party or the subject matter of the arbitration. The chairperson

shall be bound to schedule and hear the dispute within six (6) months after his/her _

appointment and shall render the pansi's decision within thirty (30) calendar days after
the hearlng concludes.o lide agreed that the arbitrators shall have no authority to sward
conssquential, trebls, exemnplary, or punitive damages of any type or kind regardless of
whether such damages may be available under any law or right, with the Parties hereby
aflirmatively waiving their. rights, if any, to recover or claim such damages. Tha

compensation and any costs and expenses of the arbitrators shall be barne equally by

the parties. Any arbitration praceedings, decision or award rendered hereunder and the
validily, effect and interpretation of this arbitration provision shall be govemned by the
Federal Arbitration Act, @ U.S.C. §§ 1 et seq. The arbitration shali take place at a neutral
venus to be determined by the arbitrators. The award shall be final and binding on the
Parties and judgment upon any award may be entered in any court of competent
jurisdiction, :

34.3  Confidentiality. = The ~arbifration proceedings conducted pursuant to this -

Confirmation Agreement shall be confidential. Nelther Party shall discloss or permit the
disclosure of any information about the evidence adduced or the documents produced by
the other Party in the arbitration proceedings or about the existencs, conients or results
of the arbitration award without the prior written consent of such other Party except as
required in the course of a judicial, regulatory or arbitration proceeding, as may be
requested or required by a2 governmental authorily ar as required for the enforcement of
an arbifration award, Before making any disclosure permitted by the preceding
sentence, the Party infending to make such disclosure shall give the other Party
reasonable written notice of the intended disclosure and afford the other Parly a

reasanable oppartunity to protect its intsrests.
Q>

Additional Representations ang Wafrantiesﬁ Section 37 of the WSPP Agreement Is

hereby modified to include the following paragraphs:

Further and with respect to a Party that is a Governmental Entity or Public Powar

System, such Govermnmental Entity or Public Power System represents and warrants to’

the other Party continuing throughout the term of this Confirmation Agreement as fallows:
(1) all acts necessary ta the valid execution, dslivery and performance of this Confirmation
Agreement, including without limitation, compstitive bidding, public notice, slection,
referendum, prior appropriation or other requirsd procedures has or will be taken and

* performed as required under the Act and the Public Powsr System's ordinancss, bylaws

or other regulations, (il) all persons making up the governing body of Governmental Entity
or Public Power System are the duly elecied or appointed incumbents in their positions
and hold such positions In good standing in accordance with the Act and other applicable
law, (i) entry into and performancs of this Confirmation Agresment by Governmental
Entity or Public Power System are for & proper public purpose within the meaning of the
Act and all other relavant constitutional, organic or other governing documents and
applicabie law, (iv) the term of this Confirmation Agreement does not extend bsyond any
applicable limitation imposed by the Act or other relevant constitutional, organic or ather
governing documents and applicable law, (v) the Public Power Systsm's obiigations o
make payments hereunder are unsubardinated cbiigations and such payments are (a}
operating and maintenance costs (or similar desionation) which enlov first oriority of
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payment at all times under any and all bond ordinances or indentures to which it is 2
party, the Act and all other relevant constitutional, organic or other goveming daocumenis
and applicabie law or (b) atherwise not subject o any prior claim under any and all bond
ordinances or indentures fo which it is a party, the Act and all other rslevani
constitutional, organic or other goveming documents and applicable law and are
available without limitation or deduction to satisfy all Governments! Entity or Public Power .
System’ obligations hesewsader and under this trensaction ar (c) are to be made solely
fram a Special Fund, (vi} entry into and performance of this Canfirmation Agreement by
the Governmental Entity or Public Power System will not adversely affect the exclusion
from gross income for federal Income tax purposses of interest an any obligation of
Gaovernmental Entity or Public Power System otherwise sniitied to such exclusion, and
{vii) obligations to make payments hersunder do not constitute any kind of indebtedness
of Governmental Entity ar Public Power System or creats any kind of lien on, or security
interest in, any property or revenues of Governmental Entlity or Public Power System
which, In either case, is proscribed by any provision of the Act or any other relevant
consiitutional, organic or other governing documents and applicable [aw, any order ar
judgment of any court ar other agency of government applicable o it or its assets, or any
contractual restriction binding on or affecting it or any of its assets.

Eublic Powsr Svstem's Dsliveries. On the Effective Dale and as a condition io the
obligations of the other Party under this Gonfirmation Agresment, Governmental Enfity or
Public Power System shall provide the other Party hersto (I certified copies of all
ordinances, rasclutions, public notices and other documents svidencing the necessary
autharizations with respect to the execution, delivery and performance by Governmental
Enfity or Public Power System of this Confirmation Agreement and (i) an opinion of
counsel for Governmental Eniity or Public Powsr System, in form and substancs
reasonably satisfactory to the ather Parly, regarding the validity, binding effsct and
enforceability of this Confirmation Agreement against Governmental Entity or Public
-Power System in respsct of the Act and all other relevant constitutional organic or other
governing documents éndApplicable law.

No_lmmunity Claim. Governmantal Entity or Public Power System warrants and
covenants that with respect to its contractual obligations hersunder and performance
thereof, It wlif not claim immunity on the grounds of sovarsignty or similar grounds with
respect to |tself or ts revenues or assets from (a) sult, (b) jurisdiction of court (including &
court located outside the jurisdiction of its organization), (c) relief by way of injunction,
order for specific performance or recovery of property, (d) attachment of asssts, or (e)
execution or snfoercement of any judgment.

Governmental Entity or Public Power System Sacurity.  Wlith respect to each this
Iransaction, Govemmental Entity or Public Power System shall sither {I) have created
and set aside a Special Fund or (Ii) upon exscution of this Confirmation Agreement and
prior to the commencement of each subsequent fiscal year-of Gavernmental Enfity or
Public Power System during any delivary period, have obtained all necessary budgstary
approvals and ceriifications for payment of all of its obligations under this Confirmation
Agreement for such fiscal year; any breach of this provision shall be desmed to have
arjsen during a fiscal perlod of Governmental Entlty or Public Power System for which
budgetary approval or certification of its obligations under this Confirmation Agreement is
in sffect and, notwithstanding anything to the contrary, an early termination date shall
automatically and without further notice - occur hereunder as of such daste wherein
Governmental Enfity or Public Power Systsm shall be treated as ths Defaulting Party.
Govemmental Entity orQP@llc Power System shall have allocated to the Special Fund or
its general funds a revenUe base that is adequate to cover Public Power System'’s
payment obligations hersunder throughout the entire dslivery pariod.

3. Bllling and Payment: Monthiy billings and payment shall be in accordanca with Section 9 of
the WSPP Agreement. Billings and payment shall be sent to:

Pinnacie West Capltai Corporation Californla Dept of Water Resources

Attention: Cash Management, Station $996 Attention: Peter Garris

P. O. Box 53820 1416 3th Strest

Phoanix. AZ 85072-3020 : Sacraments. CA 95R14
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Wire Information:

=

PWMT Contract No.62529 shéll be included on all correspondence or invoices in reference to this
Confirmalion Agreame.nt.

If the sbove accurately refiects the terms and condilions of the agreement between COWR and PWMT on

May 2, 2001, please sign a copy of this Confirmation Agmament and raturn it via fax o the PWMT
Confirm Administrator listed above.

Pinnacle West Gapital Corporation o, CalllmlaW
Slgnatura:r/{ «—j # '/1}"*"'*—*- Signature:
>~ J\

Print Name: David A. Hansen Print Nams--— g @QF/ §
Title: Director, Finnaclie W T Title:
Data: Oate:
Y/
Bulk Fowar
Contracts
Department
By Csya




